STATE OF HAWAI‘I
DEPARTMENT OF LAND AND NATURAL RESOURCESOFFICE OF
CONSERVATION AND COASTAL LANDS
Honolulu, Hawai‘i

File No: CDUP MA-3746

October 25, 2019
Board of Land and
Natural Resources
State of Hawai ‘i
Honolulu, Hawai ‘i

REGARDING: Request for a Third Time Extension for Conservation
District Use Permit (CDUP) MA-3746 for the Initiation and
Completion of the Construction of an Above Ground

Waterline
APPLICANT: Andrew P. Wilson, LLLC
LANDOWNER: County of Maui

Lochland Holdings, LLC
Roy Sakamoto, Commissioner

LOCATION: Honua‘ula, Makawao, Maui
TAX MAP KEY(S): (2) 2-1-004:046, 068, 073, & 113
AREA OF USE: Approximately 12,190 linear feet
SUBZONE: Protective, Resource, & General
BACKGROUND:

On October 23, 2015, the Board of Land and Natural Resources (Board) approved CDUP
MA-3746 for an above ground waterline along Makena-Keone‘6‘io Road subject to 27
conditions (see Exhibit 1). Since then, the applicant, who represents those who are
responsible for the construction and installation of the waterline, filed for an initial time
extension (Time Ext. Request MA 17-01) of 1 year to initiate and complete construction.
The initial time extension was granted by the Chairperson on August 15, 2016 requesting
that the construction of the above ground waterline be initiated prior to October 23, 2017
and shall be completed by October 23, 2018. The reason for the initial time extension
request was due to difficulty locating a contactor to submit plans and specifications to
commence construction. ' ‘

ITEM K-1
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Since the granting of the initial time extension of 1 year, the applicant filed for a second
time extension (Time Ext. Request MA 18-6) of two years to initiate and complete
construction for the above ground waterline. On November 9, 2017, the Board of Land
and Natural Resources (Board) approved a second time extension for the initiation and
construction of the above ground waterline to be completed by October 23, 2019. The
reason for the second time extension request was due to the applicant, and the parties they
represent, being involved in mediation and arbitration hearings regarding the waterline and
subject property (TMK: (2) 2-1-004:068). The mediation and arbitration hearings resulted
in the appointment of a new court-appointed Commissioner to facilitate the sale of the
subject property. According to the applicant, these mediation and arbitration hearings also
resulted in the inability to meet the conditions of CDUP MA-3746 as amended by the initial
time extension granted by the Chairperson.

TIME EXTENSION REQUEST:

Condition No. 8 of CDUP MA-3746 states “Unless otherwise authorized, any work done

or construction to be done on the land shall be initiated within one year of the approval of
such use, in accordance with construction plans that have been signed by the Chairperson,

and, unless otherwise authorized, shall be completed within three (3) years of the approval.

The permittee shall notify the Department in writing when construction activity is initiated
and when it is completed.”

By correspondence dated September 6, 2019, the applicant is requesting a third time
extension for a period of 18 months to CDUP MA-3746. It appears that the purpose for
the third time extension request is based on the applicant having been granted two prior
time extensions to CDUP MA-3746, and that the new court-appointed commissioner (Mr.
Ron Sakamoto and Sakamoto Properties) has attempted to market and sell the property.

AUTHORITY FOR GRANTING TIME EXTENSIONS:

The authority for the granting of time extensions is provided in Hawai‘i Administrative
Rules (HAR), §13-5-43, which allows for permittees to request time extensions for the
purpose of extending the period of time to comply with the conditions of a permit. As this
is the applicant’s third time requesting a time extension, HAR §13-5-43 (c) states that “time
extensions may be granted by the board upon the second or subsequent request for a time
extension on a board permit, based on supportive documentation from the applicant.

BASIS FOR TIME EXTENSIONS:

A time extension may be sought when a Permittee is unable to initiate or complete a project
within the stipulated time frame. The Board grants time extensions when a Permittee
demonstrates some sort of hardship or delay in initiating work on a particular project.
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Moreover, the Permittee should be able to demonstrate that the hardship or delay has not
been self-imposed and that some good faith effort has been made to undertake the project.

DISCUSSION:

Staff notes that the initial time extension was due to the difficulty in locating a contactor
to submit plans and specifications to commence construction. These actions gave the Staff
the impression that the applicant was proceeding with the construction of the waterline.

Staff notes that the second time extension request was due to ongoing mediation/arbitration
delays regarding the selling of the property. The mediation and arbitration hearings
resulted in Mr. Roy Sakamoto of Sakamoto Properties being the new court appointed
Commissioner tasked with selling the parcel (TMK: (2) 2-1-004:068) “as is”. Mr.
Sakamoto was unable to sell the property as quickly as he had originally anticipated. The
inability to sell the subject parcel quickly should not have affected CDUP MA-3746 and
the initiation and construction of the above ground waterline.

With regards to the current third request for a time extension to CDUP MA-3746, Staff
notes that the applicant and the parties they represent have not clearly demonstrated some
form of current hardship or delay in initiating and constructing the above ground waterline.
Additionally, the applicant has not provided supportive documentation justifying their third
time extension request as required by HAR §13-5-43 (¢). Documents attached to their
request for a third time extension included the approval letter for CDUP MA-3746 and its
27 conditions, the approval letter for the initial time extension, the approval letter for the
second time extension, and a letter to the Division of Forestry and Wildlife (DOFAW)
stating that the owners of the subject parcel would be willing to sell the property to the
State of Hawaii (see Exhibit 2, 3, & 4). These letters do not amount to a hardship.

Due to the lack of a clear justification for granting a third time extension and a lack of
supporting documentation, it would appear to Staff that any hardship or delay is presently
self-imposed, and that there has been little to no “good faith effort” on behalf of the parties
involved to execute CDUP MA-3746 with regards to initiating and constructing the above
ground waterline. At this point and time, initiating and constructing the above ground
waterline would occur approximately four years after CDUP MA-3746 originally had been
granted (October 23, 2015). The applicant and the parties they represent have been
afforded the same opportunity to a waterline as their neighbors yet have not taken any
actions towards seizing this opportunity by initiating and constructing the above ground
waterline. While the applicant and its clients may have experienced some degree of
hardship in the past, the Staff currently does not see a clear reason why the project could
not be initiated in the time that has passed since the granting of CDUP MA-3746.

Based on the above, Staff sees no justification for a third time extension and recommends
that CDUP MA-3746 be allowed to lapse. If the above ground waterline is an absolute
necessity for some future project, the applicant and the parties they represent, or any future
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owner of the subject parcel may reapply for a CDUP with regards supplying the subject
parcel with water through an above ground waterline.

Staff, therefore, recommends the following:

RECOMMENDATION:

That the Board of Land and Natural Resources DENY a third time extension to CDUP
MA-3746 to start and complete the installation of the above ground waterline for the
following reasons:

1. The applicant and the parties they represent have not provided clear reasoning or
justification as to why a third time extension is needed; and

2. The applicant and the parties they represent have not provided supportive
documentation for a third time extension; and

3. The applicant and the parties they represent have made little to no “good faith
effort” to undertake CDUP MA-3746 for the installation and construction of the
above ground waterline.
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Respectfully submitted, prd
- /’ .

Trevor Fitzpatrick, Staff Planner
Office of Conservation and Coastal Lands
Approved for submittal:
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SUZANN ED. C SE _Chaifpérson
Board of Land and Natural Resources





































